STATE OF NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
FILE NO. 15 CVS 767

COUNTY OF HALIFAX

LATONYA SILVER, individually and
as guardian ad litem of BRIANNA
SILVER, LARRY SILVER III, and
DOMINICK SILVER; BRENDA
SLEDGE, individually and as guardian
ad litem of ALICIA JONES; FELICIA
SCOTT, individually and as guardian
ad litem of JAMIER SCOTT;
COALITION FOR EDUCATION
AND ECONOMIC SECURITY;
HALIFAX COUNTY BRANCH
#5401, NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF
COLERED PEOPLE,
Plaintiffs,

DEFENDANT'S BRIEF
IN SUPPORT OF MOTION TO
DISMISS ACTION
Rule 12(b)(6)

v.
THE HALIFAX COUNTY BOARD
OF COMMISSIONERS,
Defendant.

I. INTRODUCTION
. "It is possible that the state's refusal to cast a critical eye on the existence of three school
districts in Halifax County is a limitation of the Leandro ruling as a school finance adequacy suit
. . . [and] the time has come for a Leandro III challenge to develop specific remedies for at-risk
students in districts that are racially indentifiable, as well as low wealth."
Dorosin, et al, "Unless Our Children Begin to Learn Together . . .": The State of Education in
Halifax County, at 36 (UNC Center for Civil Rights, 2011) (bold added).
The filing of this action on August 24, 2015, constitutes the pursuit of the "Leandro III
challenge" sought by the UNC Center for Civil Rights. Apparently dissatisfied with the efforts
of the State of North Carolina and the North Carolina State Board of Education to fulfill the
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state's constitutional obligation to provide an opportunity for a sound basic education to all
students Halifax County under the on-going Leandro litigation, the plaintiffs have directed their
attention to the Halifax County Board of Commissioners (the Board). Plaintiffs contend (without
citing any authority) that the Board "is constitutionally obligated to structure a system of public
education that meets the qualitative mandates established by the North Carolina Supreme Court
in Leandro v. State (` Leandro I') and Hoke County v. State (` Leandro II')." See plaintiff's

Complaint, at 1. The plaintiffs further contend (again without citing any authority) that the
Board "is the only entity in Halifax County that has both a constitutional obligation to see that
every schoolchild has the opportunity to receive a sound basic education; and it is the only entity
in Halifax County that has the power to address the structural deficiencies inherent in its
education delivery system." See Complaint, at 2. In their prayer for relief the plaintiffs ask the
Court to "order the Board to develop and implement a plan to remedy the constitutional
violations of its [the Board's] present education delivery mechanism and to ensure that every
student in Halifax County is provided the opportunity to receive a sound basic education".

See

plaintiffs' Complaint, at 37. For the reasons set forth below, the plaintiffs' contention that the
Halifax County Board of Commissioners has the constitutional authority to structure an
education delivery system is not supported by law. They have failed to state a claim for which
relief can be granted. Therefore this action must be dismissed.

II. LEGAL ANALYSIS
A. It is the state of North Carolina, not the Halifax County Board of Commissioners, that
has the constitutional duty and authority to provide a system of public education which affords
Halifax County students with the opportunity for a sound basic education.
The people have a right to the privilege of education, and it is the duty of the State
to guard and maintain that right.
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N. C. Const., Art. I, Sec. 15.
The General Assembly shall provide by taxation and otherwise for a general and
uniform system of free public schools, which shall be maintained at least nine
months in every year, and wherein equal opportunities shall be provided for all
students.
N. C. Const., Art. IX, Sec. 2(1).

Because we conclude that the General Assembly, under Article IX, Section 2(1),
has the duty of providing the children of every school district with access to a
sound basic education, we also conclude that it has an inherent power to do those
things reasonably related to meeting that constitutionally prescribed duty.

Leandro v. State of North Carolina, 346 N.C. 336, at 353 (1997).
[W]e emphasize our recognition of the fact that the administration of the public
schools of the state is best left to the legislative and executive branches of
government. Therefore, the courts of this state must grant every reasonable
deference to the legislative and executive branches when considering whether
they have established and are administering a system that provides the children of
the various school districts of the state a sound basic education.

Leandro, 346 N.C. at 357.
It must be noted that in both of these constitutional provisions, the burden and
responsibility is placed upon the state and the General Assembly. Nowhere is the
constitutional responsibility for public education placed on local governments.

Leandro, 346 N.C., at 358.
It is the sole responsibility of the General Assembly to formulate and implement
the North Carolina public education system. The state's ultimate responsibility
for education under the Constitution cannot be delegated. The specific duties
implementing the responsibility are assignable, but the responsibility per se is not.

Leandro, 356 N.C., at 364.
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This case is a continuation of the landmark decision by this Court, unanimously

interpreting the North Carolina Constitution to recognize that the legislative and
executive branches have the duty to provide all the children of North Carolina the
opportunity for a sound basic education.
Hoke County Board of Education v. State of North Carolina, 358 N.C. 605, at 609 (2004).
In Leandro, this Court, in sum, decreed that the State and State Board of
Education had constitutional obligations to provide the state's school children
with an opportunity for a sound basic education, and that the state's school
children had a fundamental right to such an opportunity.
Hoke County Bd. of Educ., 358 N.C., at 614-615.

. . . and by the State we mean the legislative and executive branches which are
constitutionally responsible for public education . . .
Hoke County Bd. of Educ., 358 N.C., at 635.
As noted earlier the plaintiffs erroneously contend that the Halifax County Board of
Commissioners "is constitutionally obligated to structure a system of public education".
Throughout their Complaint, the plaintiffs have mischaracterized the three school administrative
units in Halifax County as the Board's "education delivery system" (see Complaint, at 2) or
"education delivery mechanism" (see Complaint, at 27). As a matter of law, the Board has no
constitutional authority to structure a system of public education, and therefore has no
responsibility to structure a system of public education. Under our state constitution, that
authority and responsibility lies solely with the two entities identified in the constitution: the
General Assembly and the State Board of Education. Indeed, the only responsibility for public
education that the General Assembly may constitutionally assign to the Board is "such
responsibility for the financial support of the free public schools as it [the General Assembly]
may deem appropriate." N. C. Const. Article IX, Sec. 2(2). The statutory framework for that
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assignment of financial responsibility is discussed more thoroughly in the next section of this
brief.
B. With regard to public education, the only constitutional authority that may be
exercised by to the Halifax County Board of Commissioners is to provide such local funding for
public schools as may be required by the General Assembly from time to time, and the discretion
to use additional local revenues to add to or supplement the required local funding.
The General Assembly may assign to units of local government such
responsibility for the financial support of the free public schools as it may deem
appropriate. The governing boards of units of local government with financial
responsibility for public education may use local revenues to add to or supplement
any public school or post-secondary school program.
N. C. Const., Art. IX, Sec. 2(2), (emphasis added).
Under this constitutional limitation, the General Assembly has statutorily assigned
various financial funding responsibilities for public education to county boards of
commissioners:
1. Counties must pay for capital outlay expenditures, including school buildings and
facilities, furniture and apparatus. See G.S. 115C-521.
2. Counties must pay for buildings for school bus and vehicle storage. See G.S. 115C249.
3. Counties must pay for school library, science and classroom equipment.

See G.S.

115C-522(c).
4. Counties must pay for school water supply and sanitary facilities.

See G.S. 115C-

522(c).
5. Counties must pay the cost of keeping school buildings in good repair.
115C-524(b).
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See G.S.

6. Counties must pay for instructional supplies and reference books.

See G.S. 115C-

522(c).
7. Counties must pay the cost of school property insurance. See G.S. 115C-534.
8. Counties must pay the cost of school fire inspections. See G. S. 115C-525(b)(2).
In addition to the specific funding mandates set out above, the General Assembly has
assigned to county boards of commissioners the duty to approve certain local board of education
contracts, all of which may impact the level of school funding required from the county. These
include continuing contracts for capital outlay (G.S. 115C-441(c 1 )), installment finance contracts
(G.S. 115C-528), guaranteed energy savings contracts (G.S. 115C-47(28a)) and operational
leases of real or personal property for use as school buildings or facilities (G.S. 115C-530).
Local boards of education may not execute a contract to purchase a site or make any expenditure
for a property without the county commissioners' approval of the amount to be spent for the site.
See G. S. 115C- 426(f). It is noted that the county commissioners may not object to the location
of the site. It is also noted that the county commissioners approval of purchase price is only
required if the local school board is using funds from the county for the purchase of the site.

Painter v. Wake County Board of Education, 288 N.C. 165 (1975). Regarding school
construction, even though counties are charged with the primary responsibility to fund the
construction of school facilities, the county is not given control of the actual design or
construction of the facility. That sole responsibility is left to the local board of education.

See

G.S. 115C-521(c).
It must be noted that all local powers and duties regarding the actual delivery of public
education are assigned by the General Assembly to the various local boards of education, not the
boards of county commissioners. See G.S. 115C-36 and 11C-47. Indeed, the General Assembly
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has charged local boards of education with the duty to provide students with a Leandroconforming opportunity to receive a sound basic education.

It shall be the duty of local boards of education to provide students with the
opportunity to receive a sound basic education and to make all policy decisions
with that objective in mind, including employment decisions, budget
development, and other administrative actions, within their respective local school
administrative units, as directed by law.
G. S. 115C-47(1) as amended effective July 1, 2015 (see S.L. 2015-241, Sec. 8A.2).

All of the statutory obligations imposed upon the county boards of commissioners
discussed above are constitutionally limited to the local funding responsibilities assigned by the
General Assembly to the county board of commissioners, or measures to provide the county
board of commissioners with means to provide for and manage the amount of such local funding
needed. There is one remaining assignment of authority delegated by the General Assembly to
the county board of commissioners related to public education - the authority of the board of
commissioners to consolidate and merge all local school administrative units in the county into a
single county-wide school administrative unit. This statutory authority is discussed more fully in
the next section of this brief.
C. In 1991, the General Assembly passed legislation purportedly giving the county
boards of commissioners the authority to consolidate and merge all local school administrative
units within a county into one school administrative unit. See G.S. 115C-68.1. That legislation
was part of the 1991 appropriations bill. See S.L. 1991, Chap. 689, Sec. 37(b). Any plan of

merger under this provision must be approved by the State Board of Education. It should be
noted that prior to the enactment of this legislation in 1991, county boards of commissioners had
no statutory authority to consolidate and merge local school administrative units and county
boards of commissioners have never been granted any constitutional authority to do so.
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The statute authorizing boards of county commissioners to consolidate and merge all
local school administrative units into a single county-wide unit (G.S. 115C-68.2), as written, is
unconstitutional.
It is settled and fundamental in our law that the legislature may not abdicate its
power to make laws nor delegate its supreme legislative power to any other
coordinate branch or to any agency which it may create. [Citation omitted.] It is
equally well settled that, as to some specific subject matter, it may delegate a
limited portion of its legislative power to an administrative agency if it prescribes
the standards under which the agency is to exercise the delegated powers.
Turnpike Authority v. Pine Island, 265 N.C. 109 (1965).
As noted in section A of this brief, the state constitution unambiguously charges the State
of North Carolina, and particularly the General Assembly, with the responsibility to "provide by
taxation and otherwise for a general and uniform system of free public schools". Further, the
North Carolina Supreme Court has made it clear that it is the duty of the state, through the
General Assembly and the State Board of Education, to provide each student in the State of
North Carolina with the opportunity to receive a sound basic education, and that the state's
ultimate responsibility to provide such opportunity cannot be delegated. Nowhere is the
constitutional responsibility for creating, maintaining, or managing a system of public education
placed upon the county boards of commissioners in our state. Like all city school administrative
units in North Carolina, WCS and RRGSD are both creations of legislation enacted by the
General Assembly. Yet, the General Assembly, by enacting G.S. 115C-68.1, has
unconstitutionally abdicated its legislative power by granting county boards of commissioners
the power to repeal legislation of the General Assembly (i.e., the legislation creating various city
school administrative units, which are effectively dissolved if a board of county commissioners
chooses to consolidate and merge all local school administrative units into a single county-wide
unit). Clearly the role of county government with regard to public education is constitutionally
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limited to providing local funding for education, whether it be local funding required by the
General Assembly or additional local funding in the discretion of the county. Indeed, except for
G.S. 115C-68.1 (authorizing merger by county commissioners), all other statutory obligations
imposed on county governments are related that constitutional local school funding duty. The
broad legislative authority conferred upon county commissioners by G.S 115C-68.1 substantially
exceeds the local funding role mandated by the state constitution.
D. The plaintiffs have alleged that they "have no adequate remedy under any state or
common law by which to obtain their right to a sound basic education." See Complaint, at 36,
37. This simply is not the case. As has been mentioned previously, plaintiffs' real goal in this
litigation is the consolidation and merger of all three local school administrative units in Halifax
County into a single county-wide school administrative unit. If the plaintiffs sincerely believe
that the General Assembly, the State Board of Education and the three local boards of education
are failing to meet their constitutional obligation to provide the school children of Halifax
County with the opportunity for a sound basic education, and if they further believe that the
opportunity for a sound basic education can only be achieved by consolidation and merger, then
they are free to pursue that claim for relief against the State of North Carolina and the State
Board of Education. The General Assembly has the authority to abolish the two city school
administrative units in Halifax County by the repeal of the local legislation that created those two
city school systems. The limitation expressed in Article II, Section 24(1)(h) of the state
constitution does not prohibit the repeal of any local, private or special laws. See N.C. Const.,
Art. II, Sec. 24(2). Nor does it prohibit the General Assembly from merging local school
administrative units such as HCPS, WCS and RRGSD. See Floyd v. Lumberton City Board of
Education, 71 N.C. App. 670 (1984). In addition to the State, the plaintiffs are free to pursue
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their claims against the boards of education of the three local school administrative units

in

Halifax County, all of which have the statutory duty to provide students with opportunity for a
sound basic education (see G.S. 115C-47(1) as amended) and authority to effect consolidation
and merger. See G.S. 115C-67 and G.S. 115C-68.2. At least legal action by these plaintiffs
against the State of North Carolina or against the local school boards would involve defendants
that actually do have a constitutional or statutory duty to provide students with the opportunity
for a sound basic education.
The Leandro litigation is on-going under the critical eye of now retired Wake County
Superior Court Judge Howard E. Manning, Jr. Again, if the plaintiffs contend that the State of
North Carolina and the State Board of Education (the defendants in Leandro) are failing to meet
their duty to provide all Halifax County students with the opportunity to receive a sound basic
education, they should make application for intervention in the Leandro case under Rule 24 of
the N.C. Rules of Civil Procedure. Indeed, doing so would save an extraordinary amount of
court time and effort, since the question of whether and how the State is providing students with
access to a sound basic education has been the principal subject of the Leandro litigation. If
allowed to intervene, the plaintiffs would be free to seek county-wide merger, with the added
benefit that they would be seeking that relief from a proper defendant.

III. CONCLUSION
The state's legislative and executive branches have been endowed by their
creators, the people of North Carolina, with the authority to establish and maintain
a public school system that ensures all the state's children will be given their
chance to get a proper, that is, Leandro-conforming, education. As a consequence
of such empowerment, those two branches have developed a shared history and
expertise in the field that dwarfs that of this and any other Court. While we
remain the ultimate arbiters of our state's Constitution, and vigorously attend to
our duty of protecting the citizenry from abridgments and infringements of its
10

provisions, we simultaneously recognize our limitations in providing specific
remedies for violations committed by other governmental branches in service to a
subject matter, such as public school education, that is within their primary
domain.
Hoke County Bd. of Educ., 358 N.C., at 644-645.
The plaintiffs seek equitable relief from the Court requiring the Halifax County Board of
Commissioners to "develop and implement a plan to remedy the constitutional violations of its
education delivery mechanism and to ensure that every student in Halifax County is provided the
opportunity to receive a sound basic education." It is clear that the constitutional obligation to
create and maintain an "education delivery mechanism" that provides every student in Halifax
County with the opportunity for a sound basic education is on the legislative and executive
branches of the State of North Carolina, and, by statutory delegation, the three boards of
education in Halifax County. The Halifax County Board of Commissioners are not
constitutionally authorized to create, maintain or modify any "education delivery mechanism",
nor does the Board have any expertise in the field of public education. The role of the county
board of commissioners is constitutionally limited to that of providing the local funding required
by the General Assembly, and additional local funding in the discretion of the Board. There is
no legal basis for the plaintiffs' claim for relief against the Board, and therefore this action
should be dismissed.
This the 16th day of December, 2015.
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